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	Criminal Typification of the Crime of Trafficking in Persons and Challenges Relating to Effective Implementation

	
Question 1: 
Do you think that this phase (transfer and/or transportation) should be eliminated in the typification of the crime of trafficking in persons in order to improve effectiveness?


	
· An appropriate understanding of the guiding verbs should be strengthened in order to help classify the crime, considering that the guiding verbs are often not understood correctly.  Beyond issues related to grammar, the challenge is to use the verbs effectively.
· Transfer should be considered as a guiding verb, since it allows to prove uprooting and helps identify trafficking at an internal level.  Therefore, the crime should persist with transfer as a reference framework for investigation processes. 
· Omitting these guiding verbs could create difficulty.  Enriching regulations helps avoid impunity, enables acting in accordance with the interpretation of broader types, and reduces the possibility of risks in classifying the crime. 
· An appropriate exercise would be to evaluate the contents of some existing typifications.  In the typification of Costa Rica, for example, displacement is implicit.
· Frequently, the trafficked victim does not move from a given location; however, it should be considered that not all guiding verbs have to be included in the criminal type for trafficking in order to classify the crime.  It is understood that these are alternative actions and that not all of them need to be implemented.  Therefore, it is not necessary to eliminate this phase or exclude the guiding verbs.  However, special attention should be paid to the concepts used to recognize the crime.  Concepts should be specified accurately for purposes of legal security.
· A glossary including these terms would be a relevant tool.
· A specific recommendation would be to enable homogenizing the typification of the crime in the region, considering similar criminal types, taking into account elements that facilitate classifying the crime to enable strengthening prosecution and in addition, strengthen regional cooperation given the transnational sphere of the crime.  Along these lines, to facilitate precepts such as extradition.
· In regard to financial gain – one of the discussed concepts – it is claimed that it has created difficulty in legislation, as in the case of El Salvador, considering that traffickers know how to avoid this connotation.  Therefore, we recommend to focus on protected legal assets since trafficking does not always have financial purposes.
· It was clarified during the discussion that the question considers recommendations from recent discussions about the possibility of eliminating these guiding verbs (Canada, US, Northern Europe).  In that case, the criminal type should consider the recruitment of persons for purposes of exploitation, also considering that this is a crime that can be consummated in any of its phases.
· We recommend to pay attention to the use of “and/or”, bearing in mind that this connotation establishes parameters of coexistence – or not – of both guiding verbs; or, when “and” is used, this would have an accumulative connotation and thus, would involve significant differences, both in terms of grammar and in judicial terms. 


	Question 2:
Do you consider it to be indispensable to typify the purposes for trafficking as independent criminal types to ensure effective prosecution?  

	
· The modes established in the Protocol should be present in legislation.  In addition, they can also be punished as autonomous criminal behaviours.  One example is the case of mendicity for exploitation purposes considered in the legislation of El Salvador, and another is the case of irregular adoptions in Guatemala.
· To consider applying legal principles such as real concurrence, ideal concurrence of crimes, the principle of autonomy, in which case it should be focused only on one crime and related crimes. 
· It is dangerous to consider open rules, since this could lead to the trend to punish specific cases, disregarding the serious nature of trafficking in persons.
· Some countries have not typified trafficking in all its modes.  The recommendations are useful to anticipate potential conflicts in amending their legislation.
· The purpose of financial gain should be eliminated from legislations.  This assumption is an obstacle for investigation and for the evidential burden.
· UNODC recommends using the “Model Law Against Trafficking in Persons” as a reference.  The Model Law can provide elements to be considered in order to avoid confusion.  An important  topic is forced labour, as established by ILO, and it should be considered in national regulations to conciliate purposes such as forced labour.  In this sphere, the aim is to enable the consideration of aspects such as organ removal and its link to trafficking.  In addition, trafficking relating to other national laws, such as legislation relating to corruption, money laundering, etc.
· To pay attention to the fact that in the generic or basic type, under the dogmatic, theoretical, jurisprudential concept punishment is aggravated according to the crime but in addition, generic aggravating factors exist; in Mexico, for example, being part of a criminal gang is an aggravating factor for all criminal types.
· To focus on protection of legal assets and to facilitate punishing all behaviours.
· In Guatemala, the criminal type includes the purposes; the spirit of the legislator is that the purposes have a direct impact on the person and thus, on human rights.  This characteristic facilitates the efforts of judicial officers who focus on the established criminal type.


	Question 3:
Some countries include the use of means of coercion in the generic (basic) criminal type, and others include it under aggravating factors for the crime.  From the perspective of legal practice, which is the most effective mode?  Why?

	
· Some legislations consider means of coercion within the criminal type, some consider them as aggravating factors, and some do not consider them.
· We recommend that means should not part be of the criminal type but that they should be considered under aggravating factors.  This reduces the spectrum for classification of the basic criminal type. 
· To interpret situations of vulnerability in accordance with interpretation recommendations for the Protocol. 
· In regard to consent or proof of consent, various scenarios exist.  What is important is to consider that no one can consent to being exploited. 
· UNODC calls attention to the contents and the examples about consent included in the study “Model Law Against Trafficking in Persons”, pages 31 & 32. 
· To try not to turn the criminal type into an obstacle requiring more evidence.  This leads us to reformulate the concurrence of some means, purposes, and guiding verbs, and establish them as aggravating factors as a discretional consideration of judicial officers in the punishment of active subjects.  Therefore, consent should be irrelevant since persons are not subjects of contracts.

As proposed by El Salvador, it was recommended to include the following aspects in the discussion:

· Moving the criminal type to an appropriate section considering protected legal assets.  Some legislations inappropriately include it under crimes such as:  crimes against humanity, sexual crimes, etc.  Given that the impact on protected legal assets always needs to be analysed in the proceedings, the criminal type should be placed under the relevant title.
· Consent should be irrelevant for legislation.
· Punishment:  A variety of sanctions has been identified that have been established in several countries in the region, Belize being a special concern since a minor punishment has been established.  This could promote impunity based on discrepancies between countries.  The trend should be to punish the crime under the category of serious crimes and to establish similar punishments in countries in the region.
· Liability of Legal Entities.  In El Salvador, an additional punishment is established (for example, closing places of business) in terms of sanctions in this sphere.  The Dominican Republic is the country that has established the clearest parameters.
· Mexico stated that the liability of legal entities may not transcend to individuals who have committed crimes.
· Costa Rica mentioned the need for a willingness to develop legislation relating to civil compensation.
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